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CONTINUOUS ACCOUNT UNDER MECHAN-: 
IC’S LIEN STATUTES. 


, 


The disposition of courts in the enforce- 
ment of liens under mechanics’ lien stat- 
utes seems to vary, but this may often be 
traceable to variant statutory phraseology, 
not attributable to judicial tendency. In 
every jurisdiction, however, whether the 
rule be to construe these statutes liberally 
or strictly, the status which the law impress- 
es on a transaction or series of transactions 
ought to be immune from outside interfer- 
ence or from any act done in invitum. A 
late decision of the Supreme Court of Iowa 
seems to us not to have regarded this pfin- 
ciple. A. E. Shorthill & Co. v. Aetna In- 
demnity Co., 124 N. W. 613. 

T'wo of the court dissented and we rely 
rather on the dissenting opinion for a state- 
ment of the facts than on the prevailing 
opinion, or, at least, for salient features 
which the latter opinion seemed to consider 


unimportant. 


The facts of this case show, that the con- 
struction of a large building was let to a 
contractor, a corporation, under a contract 
providing that when the contractor refused 
to go on with the construction “the owners 
shall also be at liberty to terminate” its em- 
ployment and take possession for the pur- 
pose of completion of all materials, tools 
and appliances on the premises, proceed to 
finish the work and provide materials there- 
for. If this happens, the contractor shall 
be paid nothing further until the work is 
completed, and nothing whatever if the ex- 
pense which the owners may be put to, 
makes impossible any balance in the con- 
tractor’s favor, and they are to pay only 





what is the true balance. If expense ex- 
ceeds balance due contractor, it is to pay 
owners the excess. 

About ten days before such discontinu- 
ance the contractor ordered other material 
from a brick company, which was not ready 
for delivery until after such discontinuance 
and taking possession by owners had oc- 
curred. The brick was offered to owners 
who agreed to accept upon the understand- 
ing that the acceptance was to be upon a 
new agreement and not as a continuance of 
the account of the brick company with the 
contractor. The former refused to deliver 
upon such condition. This condition was 
sought to be imposed after the time for 
filing a claim of lien had expired if the 
account for prior items was to be deemed 
closed, but such time had not expired when 
these bricks were ordered. Both opinions 
concede that the brick company acted in 
good faith in filling the order and was 
unaware of any discontinuance and taking 
of possession as above stated. ‘The brick 
company incurred demurrage and transpor- 
tation expense and claimed this continued 
the account, and, at all events, that. the 
last item was not of any brick furnished be- 
fore this last shipment. 

The majority opinion concedes the au- 
thority of the contractor to give the order, 
and that the furnishing thereof would have 
continued the lienable account, had this dis- 
continuance not intervened. But it is said 
“it is not the purchasing of material which 
charges the building, but the furnishing 
thereof for it; and to be effective, this must 
be to the owner, or someone sustaining the 
relation of contractor to the owner. * * * 
Though so requested, the brick company 
declined to turn the car of brick over to 


, 


the owners.” It was held not material on 
what ground this refusal was based, because 
“such refusal amounted to an election that 


the brick should not be used.” 
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The dissenting opinion said: “When the 
order was given and accepted by the brick 
company the contractor undoubtedly had 
authority to place the order so as to bind 
all parties in interest. This order was 
never countermanded and the brick were 
shipped in due season. * * * The rea- 
son why the brick company insisted upon 
this item going to the contractors, ‘and 
why it should be treated as part of the 
account, is to save that part of the account 
for items furnished prior to the last ship- 
ment. It is not now seeking to enforce 
its lien for the last car of brick, for the 
reason that upon the return thereof it 
gave the contractor credit therefor upon 
amount.” ‘The prevailing opinion held that 
there was no lien preserved as to any part 
of the account. 


This appears to us to be an extremely 
unjust decision. It cannot be said the brick 
company could have delivered the brick 
and charged the contractor therefor, be- 
cause the brick company was told they 
could be delivered only to another debtor 
therefor. It could have been of no advan- 
tage to owners to insist that the brick be 
charged to them instead of the contractor 
as in any way affecting their final settle- 
ment with the contractor, unless they were 
insisting upon a lower price. The only 
purpose, therefore, would be the accom- 
plishment of that which the court said was 
accomplished, viz.: releasing the building 
from an inchoate lien. 


The insistence of the owners upon a 
repudiation of a contract rightfully entered 
into, the agreement to perform which was 


presumably upon the statutory security, 
when to carry it out would have been in 
fulfillment of their original contract, should 
have been regarded as an insistence not in 
good faith. The, doctrine of res inter alios 
acta should have been applied to save what 
was a vested right in the brick company. 

The principle of this decision makes it 
entirely possible for the grossest of fraud 
to be perpetrated and the beneficent pur- 
pose of a mechanics’ lien statute entirely 
thwarted. 





1 


NOTES OF IMPORTANT DECISIONS. 


CORPORATIONS—ACCEPTANCE OF CON- 
TRACT ILLEGALLY MADE AS BINDING ON 
BANKRUPT CORPORATION.—The facts in 


“the case of Woodruff v. Shimer, Trustee in 


Bankruptcy, 174 Fed. 584, decided by Third Cir- 
cuit Court of Appeals, shows that the acceptance 
of a contract by a corporation, which was not 
properly entered into, may be disputed by the 
trusteg of the bankrupt corporation, and his 
contention prevail though the same evidence 
of ratification and acceptance by an individual 
would appear to be quite conclusive. 

The facts show that one Baird was the owner 
of two iron furnaces at Roanoke, Va.; that he 
incorporated the Roanoke Iron Company under 
a New Jersey charter, transferring his business 
to it in consideration of the issuance to him of 
4,969 of its 5,000 shares of stock, the remaining 
31 shares being issued to four associates, who, 
with himself, constituted its board of directors. 

Baird was made president and undertook to 
manage the entire business himself. He as- 
signed a contract between himself and Wood- 
ruff to the corporation, the latter agreeing to 
hold him harmless on all the covenants and 
agreements therein, Baird signing the assign- 
ment individually and as president of the cor- 
poration, no corporate seal being affixed and 
no corporate action-approving or ratifying the 
transaction. 

Woodruff billed the ore he was to furnish 
under the contract to the Furnace Company; it 
received it, made statements of its weight and 
analyses to Woodruff and credited him on its 
books. Woodruff, claiming to be a creditor of 
the corporation, presented his claim to the 
referee, which being allowed was reversed by 
the district court. The upper court sustained 
the district court. This affirmance was by 
Gray and Buffington, C. JJ., and Young, D. J., 
the latter writing the opinion. No authorities 
are cited in the opinion, nor does it appear how 
long this course of dealing continued, but it 
was said: “True, the Roanoke Company got 
the ore and used it in its business; but there 
was no privity of contract between Woodruff 
and the Roanoke Furnace Company, and Wood- 
ruff must look to Baird for his money, and Baird 
may collect his money from the Roanoke Com- 
pany.” 

If this corporation were a going concern it 
would look like it would be barred in set 
ting up ultra vires, and it is not alleged that 
there was any over-reaching of any kind or 
any fraud intended or any collusion of any kind 
between Baird and Woodruff. It would at least 
seem that some principle of equity would con- 
trol in this matter letting Woodruff in, if Baird 
is insolvent, especially if, he paying, Woodruff 
could put in a claim. 
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This decision appears to us opposed to cases 
which place the trustee in bankruptcy in the 
shoes of the bankrupt, and because of a mere 
technicality in proper party to sue, to work out 
a very unjust distribution of assets. One may 
readily agree that the assignment was not valid 
unless ratified, but was there not an estoppel 
in favor of Woodruff operative against the 
trustee as effectually as it could have operated 
against the corporation as a solvent concern? 


CARRIERS OF PASSENGERS—DISTINC- 
TION BETWEEN THOSE BY LAND AND SEA 
AS TO RIGHT TO REFUSE TO RECEIVE.— 
The case’ of Connors v. Cunard S. 
S. Co. (Mass.), 90 N. E. 601, shows 
that plaintiff's intestate and _ her _ sis- 
ter purchased tickets for second-class fares 
from Boston to Queenstown and were taken on 
board. After they went on board it was ascer- 
tained that plaintiff’s intestate was suffering 
with a serious disease, as shown by a letter of 
her physician handed to the ship’s surgeon, 
which showed, according to the latter, that 
“under the circumstances she was in no condi- 
tion to travel without serious risk to her life.” 

They were removed from the ship and suit 
was brought. 

The court goes into a very elaborate discus- 
sion of the question of the duty of common car- 
riers as to acceptance of one presenting himself 
for transportation and paying the regular fare. 
It is stated that a positive limitation rests upon 
this rule arising out of the carrier’s duty to 
eare for and protect those who become passen- 
gers. This latter duty excuses from accepting 
as a passenger any insane person (Owens v. 
R. Co., 119 Ga. 230,.63 L. R. A. 946; Meyer v. 
R. Co., 54 Fed. 116, 4 C. C. A. 221), and one 
with infectious disease (Paddock v. R. Co., 
37 Fed. 841, 4 L. R. A. 281), or an intoxicated 
person or any other who may be offensive to 
other passengers, as to which there are cited 
a number of Massachusetts cases. 

But the question in the principal case was 
whether the safety, convenience or comfort 
of other passengers was, practically, the only 
limitation upon the right to transportation by 
one paying the regular fare. 

The passenger offered here had an internal 
disease, and a number of cases are cited to sup- 
port the contention of the limitation being as 
above indicated. These are reviewed, one by 
one, in the opinion in the principal case, and it 
is argued that at most there are only general 
Statements in the cases to this effect, and the 
point itself was not sub judice. Then the court 
cites a number of cases where refusal not based 
on duty to other passengers was held permis- 
sible, or there was plain inference thaf a refu- 
sal would have been justified, but the carrier 
having accepted a passenger, one requiring 





more than the ordinary care, was entitled to de- 
mand it, The cases speak of “voluntary” ac- 
ceptance. But the question being as to a pas- 
senger about to take a sea voyage it was con- 
cluded that the carrier was not bound to accept 
a passenger whose condition of illness was first 
disclosed after the ticket had been purchased, 
on her presenting herself on board the vessel. a 

It was said: “The question of accepting as a 
passenger a person in need of medical atten- 
tion is a more serious one in case of a carrier 
by water than one by land. Hospitals abound 
on shore, and even where there are no hospitals 
physicians and surgeons could be found at dif- 
ferent stopping places to whose care the travel- 
er in need of medical attendance can be con- 
fided. But in case a person in need of medical 
attendance is taken on a sea voyage, she must 
be cared for until the voyage is at an end, and 
if she is not accompanied by her own physician 
it might well be held that the responsibility of 
caring for her had been assumed by the car- 
rier.” 

This reasoning implies that any carrier 
may refuse to receive any passenger whose ac- 
ceptance implies that something more, in a sub- 
stantial sense, is looked for than ordinary trans- 
portation. If an additional burden, of a sub- 
stantial sort, would reasonably be expected to 
follow acceptance of thé passenger, it would 
appear the carrier’s refusal to accept would be 
justifiable. 


CORPORATIONS — STATUTES AS TO 
TRANSFER OF STOCK AFFECTING VESTED 
RIGHTS OF SHAREHOLDERS.—It was- 
claimed in Hensley v. Myers, receiver, 30 Sup. 
Ct. 148, by subscribers to the capital stock of 
a corporation that a later statute requiring 
that stock should only be transferred on the 
books of the corporation under certain condi- 
tions not before existing, impaired the obliga- 
tion of their contract right to dispose of said 
stock, and therefore they had ceased to be 
shareholders by a transfer in accordance with 
the law as it was when they became stockhold- 
ers. This defense was made to action by the 
receiver of an insolvent corporation upon stock- 
holders to an amount to their stock, together 
with what was unpaid on the stock, respec- 
tively. The defense was that the subscribers 
had ceased to be stockholders, their sale of 
stock being subsequent to the later transfer 
statute, which also provided for procedure in 
respect to such liability. 

Mr, Justice Harlan, speaking for the entire 
court, said: “It was never contemplated by the 
framers of the constitution that the national 
authorities should supervise the action of 2 
state upon such a subject, so long as the state 
did not transgress that instrument, but kept 
within the limits of its reserved power to enact 
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such reasonable regulations as, in its judg- 
ment, were necessary or conducive to the 
general good.” These new conditions were that 
the transfers should appear on the books of the 
secretary of state. They were held to be 
- within the reserved power of a state, as they 
did not attempt to increase liability nor oper- 
ate to forbid as full right to sell as formerly 
existed. So far as change in procedure .was 
concerned, the rule was applied of there being 
no vested right in procedure. 





MARRIAGE AND DIVORCE—CONFLICT OF 
RULING AS TO CUSTODY OF CHILDREN.— 
The case of Dixon v. Dixon, 74 Atl. 995, exhibits 
a very interesting complication predicated on 
the faith and credit clause of the 
federal constitution. It appears that a 
wife residing in New Jersey and _  hus- 
band living in New York, brought a proceeding 
in the former ‘state for the custody of their 
children, and they were awarded her. By a 
modification obtained by the husband, the 
children were to be with him certain months 
of the year, and with the mother the remaining 
time. The wife removed to Maine, and it was 
while she was there the modification was made, 
and acquiesced in, and obeyed until divorce 
proceedings were instituted in Maine. It was 
ruled that the order continued in force while 
the wife resided in Maine. But the Maine 
‘ court, in the divorce suit, awarded the wife sole 
custody of the children. The question then 
arose in New Jersey as to whether or not, 
though the New Jersey order is entitled, as the 
New Jersey court holds, to full faith and credit 
under the federal constitution, whether it has 
been superseded by the order of the Maine 
court in the divorce action. The order in the 
divorce suit was interlocutory only, and this 
order was only for custody during pendency 
of the suit, and it recites that the husband had 
been duly served. The New Jersey court is now 
asked to punish the wife for a threatened dis- 
obedience of its order, and this is denied with 
an intimation that if she actually disobeys it 
she will be punished. The New Jersey court 
gets at the matter somewhat singularly. It dis- 
cusses the insufficiency of the petition in the 
Maine court to support the judgment or order 
made by it, and it appears to be on this line 
that enforcement of the New Jersey order is 
held by the New Jersey court to be proper. The 
opinion says: “The allegation that she had filed 
a libel, while it showed a change in her rela- 
tions with her husband, did not show a change 
in the relations of that husband to the children.” 
But it may be asked was not the Maine court 
the proper court to judge of that, and not the 
New Jersey court? These children were in 
Maine, and if the Maine policy, interpreted by 





its judges, said there was worked by a suit 
for divorce being begun a change that affected 
the children, what right had the New Jersey 
court to say this is not true? 

But there is pointed out in the opinion an- 
other very singular thing, having its relation 
back to the Haddock case, decided by the fed- 
eral Supreme Court, and which startled the 
country on the subject of jurisdiction in di- 
vorce matters. This service spoken of by the 
Maine court was not personal service in Maine, 
The singularity we speak of is thus alluded to 
in the opinion by the New Jersey court: “The 
ease presents a somewhat singular situation, 
Mr. Dixon is domiciled in New York. By the 
law of that state he may, in so far as the pro- 
ceeding is a divorce proceeding, disregard no- 
tice served on him in New York. The Maine 
decree will not in New York be treated as sev- 
ering the marriage bond.” 

Now, here is the case: The decree and in- 
terlocutory orders therein are void in New 
York. The husband relies on his rights under 
the New Jersey order, and New Jersey court 
says the Maine court has rendered no judg- 
ment with pleadings to support it. Suppose 
Maine ruling is that New Jersey is wrong about 


this? Would New Jersey have the right to ad- 


here to its view? 








THE HISTORICAL INTERPRETA- 
TION OF “FREEDOM OF SPEECH 
AND OF THE PRESS.’—PART [— 
GENERAL CONSIDERATIONS.* 





‘The purpose is to re-interpret our con- 
stitutional guarantees for an unabridged 
freedom of speech and of the press, by the 
historical or scientific method, and with 
special reference to the specific issue raised 
by the judicial dogmatism thereon and my 
different conception of how that phrase 
ought to be interpreted. To clarify the is- 
sues I restate these contradictory proposi- 
tions, so the reader may have them constant- 
ly in mind during the following discussion. 

My contention as to the meaning of a 
constitutionally guaranteed right to wna- 
bridged freedom of speech and of the press 
is this: No matter upon what subject, not 
how injurious to the public welfare any 
particular idea thereon may be deemed to be 
the constitutional right is violated, when- 


* This article will be continued in the two 
next successive issues of this Journal. 
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ever anyone is not legally free to express 
any such or other sentiments, either: 

First, because prevented in advance by a 
legally created censorship, or monopoly in 
the use of the press, or by other govern- 
mental power; or, 

Second, because in the effort to secure 
publicity for any idea whatever, the equal- 
ity of natural opportunity is destroyed, in 
that some, by subsequent legal penalties or 
other legal limitations, are deterred, or are 
impeded, in the use of the ordinary and 
natural method of reaching the public, on 
the same legal terms, as these are permitted 
to any person for the presentation.of any 
other idea ; or, 

Third, because the natural opportunity of 
aii is abridged, by some statutory impedi- 
ment, such as taxes upon the dissemination 
of information, placed upon all intellectual 
intercourse, as such, or all of a particular 
class ; or, 

Fourth, because inequalities in state-cre- 
ated, or state-supported opportunity is le- 
galized, so that in the effort to secure pub- 
licity for any sentiments and merely be- 
cause of their nature, literary style, or sup- 
posed evil tendency, either by law, or for 
any cause by any arbitrary exercise of offi- 
cial discretion, one is discriminated against 
in the use of state-created or state-support- 
ed facilities for doing so; or, 


Fifth, because after expressing one’s sen- 
timents one is by law liable to punishment, 
merely for having uttered disapproved 
thoughts : 

Provided always, that the prohibition, 
abridgement, discrimination, subsequent 
punishment, or other legal disability or dis- 


advantage, is arbitrarily inflicted, or at- 


taches merely because of the character, 
literary style, or supposed bad tendency of 
the offending sentiments, or their spread 
among some adults, willing to read, see, or 
hear them, or is the result of arbitrary of- 
ficial discretion, and that they do not attach 
because of any inseparably accompanying 
or other resultant penalized invasive act, 
constituting an actually ascertained, resul- 
tant, material injury, (as distinguished 





from -mere speculative or constructive 
harm) inflicted, or by overt act attempted to 
be inflicted, before arrest and punishment, 
and in either case actually resulting from 
the particular utterance involved. 

But, if the injury is to reputation, or loss 
of public esteem and among the conse- 
quences is material injury to the libeled per- 
son, even then, truth and justifiable :no- 
tive must be always recognized by law as 
a complete defense, and where the resul- 
tant injury consists in violence to person or 
property, actually attempted or achieved, 
then the intent to achieve such results must 
be of the essence of the crime, and punish- 
ment of a mere speaker must only be as 
for an accessory before the fact, if our con- 
stitutional guaranty is to be made effective. 
I do not discuss civil remedies. 

The Judicial Interpretation—The con- 
trary conclusion of the courts is well sum- 
marized by,a dictum, perhaps hastily ut- 
tered, of the federal Supreme Court. These 
are its words: “The main purpose of such 
constitutional provisions is to prevent all 
such previous restraints as had been prac- 
ticed by other governments, and they do 
not prevent the subsequent punishment of 
such as may be deemed contrary to the 
public welfare !’"! 

In England the licensing acts, which put 
a previous restraint upon publications, ex- 
isted for only a short time, and finally ex- 
pired in A. D. 1694.7 It seems therefore, 
according to the definition of our American 
courts, that perfect unabridged liberty of 
speech and press obtained in England after 
the year 1694, because no licensor prohibit- 
ed before utterance, and there prevailed a 
system of subsequent punishment, for only 
such opinions as were deemed contrary to 
the public welfare, and for nearly a century 
preceding our Revolution the agitation for 
larger freedom of speech and of the press, 
was a vain demand fot something already 
enjoyed by the agitators, but not known to 
them.to exist. 


(1) Patterson v. Colo., 205 U. S. 454 (462). 

(2) Stevens’ Sources of the Constitution of 
the U. S., p. 221; Patterson's Liberty of Press 
and Speech, 50 and 51. 
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However ridiculous such judicial im- 
plications will appear to some, the official! 
eminence of the many judges who have 
sanctioned that doctrine, and especially the 
tremendous consequence of it to our liber- 
We will therefore 
dem- 


ties, precludes levity. 
proceed - in all seriousness to 
onstrate the error of our courts by a 
historical study and a scientific interpreta- 
tion of the facts. Thus it will be made to 
appear that unabridged liberty of discussion 
did not obtain in England, or its American 
colonies, from 1694 until the American 
Revolution. and that our constitutions were 
designed to change the prevailing system of 
an abridged and abridgable liberty of discus- 
sion by permission, to an wnabridged an? 
unabridgable liberty of discussion as a con- 
stitutionally guaranteed, natural right, not 
to be ignored, as in England, or Russia, 
where the claim of such freedom was an: is 
denied, on the plea of furthering the public 
welfare. « 

The Early Theory as to Free Speech.— 
In England, “before public meetings were 
resorted to as an ordinary exercise of self- 
government, great looseness prevailed in 
the law, the theory apparently being, that 
free speech was «a species of gift by tle 
Sovereign to the people.”* To have the 
power to control what others may hear or 
see, is of course to that extent a limitation 
upon their right to acquire and have cpin- 
ions—thus abridging the liberty of con- 
science—since ome cannot well  acauire 
opinions the materials of which are with- 
held from him. Since the right to have a 
personal judgment and the right to express 
it, existed only as a gift from kings and 
priests, when the issuing of pamphlets be* 





came an extended form of speech, nothing _ 


was more natural than that at first “print- 
ing was treated like the making of sal- 
amoniac and apprentices were cautioned 
not to lay open the principles to the un- 
faithful.’* 

The reasons underlying such conclusions 
are fully appreciated only by keeping in 

(3) Patterson’s Liberty of Press, p. 19. 


(4) Patterson’s Liberty of Press, p. 43, cit- 
ing Becket v. Denison, 17 Parl. Hist. 958. 





mind the English conception of that period 
as to the nature of the state. The features 
especially to be remembered are the union of 
church and state, the King’s rule of divine 
right, as vice-regent for the Almighty, exer- 
cising the divinity’s political omnipotence, 
and thus being the giver of all good, in- 
cluding the grant of commercial oppor- 
tunity and monopoly and being incapable 
of doing any wrong. It necessarily fol- 
lowed from such premises that the state re- 
legion be declared the fundamental and 
controlling part of the laws of England, so 
that any statute made against “any point 
of the Christian religion, or what they 
thought was the Christian religion, was 
void,””® 

From such considerations there grew up 
naturally laws against blasphemous and 
seditious utterances. That these found the 
tap-root of their justification in the union of 
church and state is evident from such judi- 
cial unreason as the following: “To say that 
religion is a cheat is to dissolve all those’ 
obligations whereby civil societies are pre- 
served, and Christianity being part and par- 
cel of the laws of England, therefore to 
reproach the Christian religion is to speak 
in subversion of the law.”* This doctrine 
no longer obtains in England.’ 


Since man can impose no rightful limi- 
tations on the exercise of power by those 
who rule by divine right, it follows that 
under such a state all liberty is necessarily 
only liberty by permission, never liberty as 
an admitted natural right, and necessarily 
to decry religion was to inculcate treason 
against those whose right to rule was found- 
ed in that religion, and to attack a govern- 
ment conducted by divine right was in its 
turn irreligious and blasphemous. So then 
admitting the premises of their church- 
state, the Star Chamber was quite logical 
when in de famosis libellis the court assumed 
“that words against the government amount 


(5) Patterson’s Liberty of Press and Speech, 
p. 67, citing 10 St. Tr. 375. 

(6) Reg. v. Taylor, Ventris, 293. 

(7) See Blasphemy and Blasphemous Libel, 
by Sir Fitz James Stephens, Fortnightly Re- 
view, Mar., 1884, 
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to-sedition ; and that words against an arch- 
bishop are words against the government.’’* 

Necessarily under st:ch a state, those who 
opposed the existing restrictions upon 
speech and press, were promoting irreligion, 
and therefore treason against both earthly 
and heavenly governments. In that con- 
troversy, the demand for unabridged, or 
even a larger freedom of heretical religions, 
utterance, necessarily included a demand 
for the right to advocate even treason, and 
of course logically must include all tne 
lesser crimes. Although in America we 
boast of having outgrown at least the 
avowed union of church and state, we stil! 
retain that union in fact, by virtue of many 
repressive laws which have no other foun- 
dation- than the precedents of a church- 
state, and the moral sentimentalizing as- 
sociated with, or anchored in religion. In 
studying the English precedents we must 
aiways bear in mind the before-mentioned 
essential differences in our theories of gov- 
ernment and the resultant differences be- 
tween liberty merely by permission and lib- 
erty as a constitutionally guaranteed natural 
right. 

On Constitutional Design—Our consti- 
tutional guarantees upon this subject are 
toth useless and meaningless, except on the 
assumption they were designed to repudiate 
the old theory that freedom of utterance 
was liberty by permission or grant, and 
were intended to establish intellectual lib- 
erty as a matter of constitutionally guaran- 
teed unabridgable natural right. 


If it was not the design to change the 
English system of liberty by permission, to 
one of liberty as a right, then there was no 
reason for any constitutional provision upon 
the subject. If the only purpose was tg pre- 


clude the creation of an official censor, the 


easiest way would have been to have had 
the constitution say, “No censor shall ever 
be appointed,” or “ no previous restraints 
shall be put upon speech or press.” ‘Thus 
there would be no restriction upon other 
modes of abridging freedom of utterance. 
If the intention had been that a power 


(8) Mence on Libel, p. 289. 





should remain, by subsequent punishment 
to suppress these discussions and ideas 
which were deemed contrary to the public 
welfare, then again there was no need -for 
any constitutional provision upon the sub- 
ject, because no other opinions than such as 
had been deemed contrary to the public wel- 
fare ever had been arywhere suppressed. 
If it is possible to assume that the purpose 
of amending our federal constitution was 
to preclude congress from punishing men 
for publishing ideas, believed by it to be 
conducive to welfare, then we might still 
expect that the most appropriate language 
would have been used. Then our consti- 
tution might have read thus: “Congress 
shall make no law abridging freedom of 
speech or of the press, except in the interest 
of the public welfare.” But the insistence 
here is that such exception cannot properly 
be interpolated into our constitution by ju- 
dicial action. . 


I utterly repudiate the dogmatic paradox 
of our courts which, while claiming to con- 
strue our constitutions, declare that the 
words “the, legislature shall make no laws 
abridging” etc., mean that, in the alleged 
interest of the pubiic welfare it may enact 
any abridging laws it sees fit, if thereby no 
restraint is imposed prior to publication. 

It does seem to me that these few sugges- 
tions, together with a bit of critical thought 
on the words themselves, as used in our 
constitutions, should be all that is necessary 
in justification of my contention. However, 
the abundance of judicial dogmatism to the 
contrary, and the general acquiescence 
therein, persuades me that a more elabo- 
rate study of the historical factors is quite 
indispensable for most minds, even of the 
sort that have capacity for logical thinking 
upon this subject. 


The Method Outlined.—In the scientific 
aspect, our social and political institutions, 
like all natural phenomena, are but special 
manifestations of the all-pervading law of 
evolution. With enlarged experiences we 
change our conceptions of what is required 
by the natural law of our social relations, ° 
and accordingly we change our verbal 
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statements of law. It follows that the laws 
of a state always seem to be approaching, 
but never attain perfection. This seeming- 
ly corresponds to the reality so long as the 
dominant conception of the law is nearing 
the truly scientific. By a scientific concep- 
tion of the law I mean one wherein the im- 
pirical generalizations have all been includ- 
ed in one rational generalization, which is 
the law upon the subject, because it is de- 
rived wholly from the nature of things, and 
in every state of facts to which it can be 
applied it conclusively determines the how 
and the wiy certain judgments must be so 
and thus, the result always being derived 
exclusively by deductions from the ultimate 
rational generalization, which thus furnish- 
es the only standard of judgment determin- 
ing the decision in every particular case, 
which Jaw must always be conformed to, 
irrespective of the direct estimate of the 
beneficence of its results in any particu- 
lar instance.® 

I venture the assertion that no one who 
had understandingly read the foregoing 
statement of the meaning of “Law’’ and 
who has also read the judicial opinions as 
to the meaning of unabridged freedom of 
speech and of the press, will claim that any 
American court has ever attempted to de- 
clare the law of our constitutions as to 
freedom of utterance, because no court has 
ever attempted, even in a crude way, to fur- 
nish us with any comprehensive statement 
of the criteria for judging the constitu- 
tionality of enactments relating to speech 
or press. 


In England, where there is no constit- 
tional limitation upon the power of Parlia- 
ment to abridge freedom of utterance, it 
was said, after the passage of the Fox libel 
act, that “Freedom of discussion is little 
else than the right to write or say anything 
which a jury, consisting of twelve shop- 
keepers, think it expedient should be said 
or written.”2° Tliat is freedom as a matter 
of expediency and by permission, the only 
kind of freedom of speech and press that 


(9) See 42 Am. Law Review. 360. 
(10) Dicey, The Law of the Constitution, p. 
234. 





has ever obtained in England or Russia. 
How useless, then, is our constitution if, 
as the courts quite uniformly assert, una- 
bridged and unabridgable ,freedom of dis- 
cussion is the right to say whatever a legis- 
lature of mediocre attainments, may think 
it expedient to permit to be said? If our 
constitutional guarantees declare and de- 
termine rights, then these cannot be de- 
stroyed by the arbitrary decree of the legis- 
lature, even though done in the alleged in- 
terest of the public welfare. If the Con- 
stitution is a law of right, then its deciara- 
tions are to be always obeyed, even thoug!r 
the legislature and court concur in the 
belief that in a particular case the exercise 
of a constitutional right is against the pub- 
lic welfare. Neither can such belief invest 
them with the authority to amend the con- 
stitution so as to make it read “Congress 
shall make no law abridging freedom of 
speech or of the press, except as to those 
ideas which it deems contrary to the public 
welfare.” If we are to preclude such dog- 
matic judicial amendments of our constitu- 
tions, we must develop in the judicial mind 
a conception of constitutional law by the 
scientific method, and in accord with the 
conception of the legal: scientist. 

The materials for a scientific interpreta- 
tion of the constitution are the antecedent 
historical controversies, whose issues the 
constitution was intended to decide. The 
method must be to trace the evolution of 
the idea of unabridged freedom of discus- 
sion, from its inception as a mere persona! 
protest and mere wish of the individual to 
be personally free from a particular inter- 
ference, through innumerable impirical in- 
ductions to the impersonal recognition of a 
general principle underlying all such pro- 
tests and demands, and determining the 
rightfulness of them. To achieve this we 
must study the historical controversies and 
the primitive crude demands for a lesser 
abridgement of intellectual liberty, to dis- 
cover the common element in all these va- 
rying demands, and when we have thus dis- 
covered the elements of unification common 
to all these struggles for a lesser abridge- 


ment of intellectual liberty, and by study- 
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ing the various historical means of abridge- 
ment from which arose the controversies 
which were settled by our constitutions, and 
by generalizing the inhibition against all 
similar recurrences, we may achieve a scien- 
tific conception of what is meant by an 
abridgement of freedom of speech. This 
will be a rational generalization giving us 
the criteria by which to judge whether or 
not a particular enactment ‘is, or is not, a 
breach of the constitutional right for an un- 
abridged freedom of utterance. 

The Disputants Classified —I cannot re- 
sist the feeling that it is an awful reflection 
upon the general and the judicial “intelli- 
gence” that any argument should be deemed 
necessary to show the absurdity of the of- 
ficial “construction” of our constitutions, 
Manifestly it is urgently necessary, and it 
is to this end that we are to make a more 
precise analysis of the historical controversy 
which, in America, culminated in the adop- 
tion of our constitutional. guarantees for 
unabridged freedom of speech and of the 
press. In making our analysis of the his- 
torical contentions we must keep in mind 
at least three main classes of disputants. 

The first and most popular class consisted 
of those eminently respectable and official 
persons who asserted, not only the exis- 
tence of a proper governmental authority to 
abridge in every manner the intellectual 
Iberty of the citizen, but who also de- 
fended every existing method by which the 
power was being exercised. This class was 
the only one represented by official justifi- 
cations and judicial definitions of the pre- 
revolutionary period. 

To the second class belonged those con- 
servative reformers, who did not question 
the existence of a power to control legally 
the intellectual food supply of the populace, 
but who did question some particular man- 
ner of its exercise. These usually believed 
in a larger liberty of speech and press, but 





did not demand that it be wholly una- 
bridged, and usually their arguments were 
directed only to the inexpediency of some 
particular abridgement and not toward the 
defense of liberty as an unabridgable nat- 
ural right. Among these could be found 
persons who demanded larger liberty for 
the promotion of their own heresies, but 
justified the punishment of other heretics; 
there were those who demanded liberty for 
the discusion of religion, but hastened to 
out-Herod Herod in their justification of 
the punishment of the psychologic crime of . 
verbal treason. Others, like Erskine, de- 
manded a larger liberty for the criticism of 
government, but hastened to give assurance 
of their entire orthodoxy by joining in the 
clamor for the punishment of religious here- 
tics. Should we mistake any of these dis- 
putants as the defenders of w«nabridged 
freedom of speech and press, and adopt 
their definitions of liberty, as a means. of 
constitutional construction, we would, of 
course, be led far astray and reduce our 
constitutional right to unabridged freedom 
to.a limited liberty by permission. 

The third class of controversialists was 
composed of those few who denied the ex- 
istence of any rightful authority for the 
punishment of any mere psychologic crimes 
and who therefore demanded the establish- 
ment and maintenance of unabridged liber- 
ty of utterance. It was the contention of 
these persons which was adopted into our 
constitutions, and it is their statements of 
the meaning of “freedom of the speech” 
which should be made the basis for consti- 
tutional construction, and not the judicial 
precedents of the Star Chamber, expressing . 
the English practice from the viewpoint of 
the church-state, which viewpoint was repu- 


- diated by our American states, and which 


precedents were overruled by our Ameri- 
can constitution. Unfortunately these pre- 
cedents are still often followed by our 
American courts, whose judges are sup- 


_ posed to be the conservators, but often act 


as the destroyers of our liberty, especially 

when unpopular and disapproved utterances 

are involved. THEODORE SCHROEDER. 
New York City. 
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PROCESS—EXEMPTION FROM SERVICE OF. 





THE NETROGRAPH MANUFACTURING 
COMPANY v. GEORGE R. SCRUGHAM. 





New York Court of Appeals, January 98, 1910. 





A non-resident who comes into this state vol- 
untarily and while here is arrested and released 
on bail may, when he returns for trial and for 
no other purpose, be served with a summons in 
a civil action having no relation to the criminal 
charge. The reason of the rule exempting per- 
sons in attendance upon the courts from ser- 
vice of civil process, which is to encourage 
voluntary attendance and to expedite the ad- 
ministration of justice, does not apply to such 
a case. A person charged with a crime and 
who is at large on bail is constructively in the 
custody of the law and cannot be said, when 
returning for trial, to act voluntarily. 


WERNER, J.: The defendant, a resident of 
the state of Ohio, came into this state volun- 
tarily in April, 1907. While here he attended 
a legislative hearing in the City of Albany. 
At that time he was arrested on a warrant, 
issued by a magistrate in the City of New York, 
charging him with the crime of conspiracy. 
He was taken to the City of New York, where 
he gave bail for his appearance pending the ex- 
amination. The examination resulted tn his 
being held, and he subsequently gave bail to 
appear and answer the charge in whatever 
court it might be prosecuted. In June, 1907, 
an indictment was found against him for con- 
spiracy, and again he gave bail for his appear- 
ance at the trial. He returned to Ohio, and 
when the indictment was brought on for trial 
in the Court of General Sessions in the City 
of New York in March, 1909, he appeared and 
submitted himself to the jurisdiction of the 
court. His only purpose in coming into this 
state was to attend his trial upon the charge 
~of conspiracy. A number of days were occu- 
pied in the trial, which resulted in the de- 
fendant’s acquittal late in the afternoon of 
March 26, 1909. He remained in the City of 
New York until the following day, partly be- 
cause he could not get a sleeping car berth on 
any train leaving the city on the night of his 
acquittal, and partly for the purpose of consult- 
ing his counsel about other indictments against 
him which had not yet been moved for trial. 
At about 9 o’clock of the day after the defend- 
ant’s acquittal he was served at his hotel with 
the summons and complaint, in this action. 
There is no connection between the criminal 
charge upon which the defendant was tried and 
acquitted and this civil suit for goods sold and 
delivered, which, for augbt that appears, is 
brought in good faith. The learned court at 
special term held, and we shall assume, that 





defendant’s stay in New York after his ac- 
quittal was for a proper purpose, and not un- 
reasonable in duration. These are the circum- 
stances which give rise to this controversy in 
which the learned Appellate Division has certi- 
fied to us the question: “Is the service of the 
summons and complaint upon the defendant 
* * * George R. Scrugham lawful?” 


This question, based upon the undisputed 
facts of this record, is very narrow, but it 
relates toa subject which has for centuries en- 
gaged the attention of common law courts un- 
der every conceivable variety of circumstances. 
Volumes of opinions have been written in which 
one can find all sorts of conflicting decisions 
and almost any dictum that one may be look- 
ing for. The ease with which the writer of an 
opinion upon even the simplest phase of this 
subject could drift into a general dissertation 
upon it is nicely illustrated in the voluminous 
note to Mullin v. Sanborn (a Maryland case 
reported in 25 L. R. A. 721), where the indus- 
trious author has gathered the cases from al- 
most every state in the Union, and from Eng- 
land. For present purposes, it is enough to 
say that from the earliest times it has been the 
policy of the common law that witnesses should 
be produced for oral examination, and that 
parties should have full opportunity to be pres- 
ent and heard when their cases were tried. 
It is in furtherance of that policy and the due 
administration of justice that suitors and wit- 
nesses from abroad are privileged from lia- 
bility to other criminal and civil prosecution, 
eundo, morando. et reduendo. Year Book, 13 
Henry IV., I. B. Viner’s Abr. “Privilege.” It is 
not a natural right, but a privilege which has 
its origin in the necessity for protecting courts 
from interruption and delay and witnesses or 
parties from the temptation to disobey the 
process of the courts. “It has always been 
held to extend to every proceeding of a judicial 
nature taken in or emanating from a duly con- 
stituted tribunal which directly relates to the 
trial of the issues involved. It is not simply 
a personal privilege, but it is also the privilege 
of the court, and is deemed necessary for the 
maintenance of its authority and dignity and 
in order to promote the due and efficient ad- 
ministration of justice.” Parker v. Marco, 136 
N. Y. 585, 589, citing Person v. Grier, 66 N. Y. 
124; Matthews v. Tufts, 87 N. Y. 568. It is not 
only not a natural right, but it is in derogation 
of the common natural right which every cred- 
itor has to collects his debt by subjecting his 
debtor to due process of law in any jurisdic- 
tion where he may find him. The privilege 
should, therefore, not be extended beyond 
the reason of the rule upon which it is found- 
ed. Since the obvious reason of the rule is to 
encourage voluntary attendance upon courts 
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and to expedite the administration of justice, 
that reason fails when a suitor or witness is 
brought into the jurisdiction of a court while 
under arrest or other compulsion of law. Such 
a suitor or witness does nothing to encourage 
or promote voluntary submission to judicial 
proceedings. He comes because he cannot do 
otherwise. That seems to be the basis for the 
exception to the general rule of privilege which 
is illustrated in cases where persons are 
brought into the jurisdiction of a court under 
extradition from other states or foreign coun- 
tries. Williams v. Bacon, 10 Wend. 636; Slade 
v. Joseph, 5 Daly, 187; Adriance v. Lagrave, 
59 N. Y. 110; People ex rel. Post v. Cross, 135 
N. Y. 536. The privilege is held not to exist 
in such cases. From time immemorial it has 
been the law that persons actually in custody 
under criminal process are not exempt from 
service of process in civil suits. 1 Chitty’s Cr. 
L. 661; Foster Cr. L. 61, 62; Tidd’s Pr. 306; 2 
Archb, Pr. 122. ' 

This ‘brings us to the concrete question 
whether there is any difference, so far as this 
question of privilege is concerned, between 
a person actually in custody and one who is at 
large under bail. The question is not free from 
difficulty, but we incline te the view that a 
person who is charged with or convicted of 
crime and is at large on bail is constructively 
in the custody of the law. He is not in actual 
confinement, it is trug, but he is in the cus- 
tody of his bondsmen, who, by giving bail for 
him, have been constituted his jailors. “When 
bail is given, the principal is regarded as de- 
livered into the custody of his sureties. Their 
dominion is a continuance of the original 
imprisonment. Whenever they choose to do 
so they may seize him and deliver him up in 
their discharge, and if that cannot be done at 
once, they may imprison him until it can be 
done. They may exercise their rights in' person 
or by agent. They may pursue him into an- 
other state, may arrest him on the Sabbath, 
and, if necessary, may break and enter his 
house for that purpose. The seizure is not 
made by virtue of new process. None is need- 
ed. It is likened to the rearrest by the sheriff 
of an escaping prisoner.” Taylor v. Tainter, 
83 U S. 366, 371. See, also, Reese v. U. S., 
76 U. S. 13, 21. This concise and authoritative 
exposition of the law of bail leaves little to be 
said as to the statute of a principal under a 
criminal bail bond. For many of the practical 
affairs of life he is as much at liberty a§ though 
he were not charged with crime. For the pur- 
pose of answering the charge, however, he is 
constructively in the custody of the law. His 
bailors have the right and power at any mo- 
ment to become his jailors for the purpose of 
placing him in actual confinement. Under 





such circumstances he cannot be said to be 
free to come or go at will, and when he sub- 
mits himself to the directions of the courts 
having cognizance of the charge against him, 
he does not act voluntarily, but under com- 
pulsion of law. We are aware that this view is 
apparently at variance with some decisions in 
other jurisdictions, notably in England, but 
we think the administration of justice will be 
best served by keeping the rule of privilege 
within the reason upon which it rests. That 
reason fails unless the person claiming the 
privilege is a free moral agent who may come 
into or depart from the jurisdiction or not, as 
he pleases. Despite the ‘just tendency of 
courts to extend the rule so far as possible, it 
must not be carried to the extent of wholly 
preventing creditors from pursuing their ordi- 
nary civil remedies against debtors, and par- 
ticularly when the latter involve no restraint 
of the debtor’s person. Much might be said as 
to the propriety or wisdom of permitting a per- 
son just released under bail to be at once 
arrested on other process, as appears from the 
English cases relied upon by the defendant, 
but that is not the question before us, and 
such a discussion could have no application 
to a case where a person at large on bail is 
served with a single summons which imposes 
no restraint whatever upon his person. His 
liberty is as great after service as it was be- 
fore. He is just as free to depart from the 
jurisdiction as he.was to enter it, and under 
such circumstances none of his rights are in- 
vaded. 

The order of the Appellate Division should 
be affirmed, with costs, and the question cer- 
tified to us answered in the affirmative. 

Cullen, Ch.J.; Edward T. Bartlett, Vann, 
Willard Bartlett, Hiscock and Chase, JJ., con- 
cur. 

Order affirmed. 


Note.—l’ariant Decision on Liability to Civil 
Process in Attendance Upon Court.—The prin- 
cipal case states very fully the reasons for vol- 
untary appearance in a jurisdiction in attendance 
upon court, but we have seen set forth nowhere 
else the precise point decided as to one attending 
court to save himself from arrest by his bail or 
in attendance to prevent its forfeiture. Whether 
such attendance is voluntary in its nature appears 
to us a close question. In Moore v. Green, 73 
N. C. 304, 2r1 Am. Rep. 470, there was arrest 
on civil process immediately after the party had 
been discharged from arrest on criminal pro- 
cess by the giving of bail, the party being brought 
from one county to another. The opinion refers 
to a distinction between parties attending court 
prosecuting civil actions and those brought inte 
court on criminal process and discharged from 
arrest thereunder. There is cited an English 
case, Hare v. Hyde, 16 Adol. and Ellis, 304, where 
there was an acquittal and discharge in the 
criminal matter and immediate service of him 
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on a ca. sd. Lord Campbell said “the cases 
show that an acquitted prisoner has no privil- 
ege redeundo,; and it follows: that while remain- 
ing a spectator he has no privilege more than any 
one else.” Then the North Carolina court says: 
“This rule must apply to a prisoner not acquitted 
but discharged from arrest on bail.” Then the 
North Carolina court goes on to discuss the 
distinction above alluded to, closing by saying 
that “whatever the reason may be, as the rule 
is apparently not unreasonable or oppressive, 
we feel bound to abide by the law as we find it 
to have been heretofore declared.” 

It is to be noticed here that the North Caro- 
lina case puts a release on bail on the same 
footing as a release on acquittal, which shows 
somewhat against the status of the party out on 
bail as defined in the quotation made by the 
principal case. That quotation carries the in- 
ference that if the party could not be served 
while under arrest he ought not to be served 
while out on bail, because he is constantly liable 
to arrest by his bail. His freedom is merely per- 
missive at the will of his bail. 

In Byler v. Jones, 22 Mo, App. 623, there was 
no question considered as to suitors or witnesses 
attending court voluntarily, but it was said the 
statute for service authorized such-upon whom- 
soever was lawfully in the county and the court 
could “see no reason why one lawfully arrested 
in another county” could not be served in the 
county to which he was taken. It is said that 
“one under lawful arrest is not on that account 
exempted from service of civil process.” 

While the principal case proceeds upon the 
theory that the appearance in the state being 
compulsory the party was liable to civil process 
(voluntary appearance not making him so liable 
for reason stated) the fact of compulsion was 
seized upon in an old case for denying the effec- 
tiveness of the process, Thus the case spoke: 
“The real question is, was the defendant’s pres- 
ence within this jurisdiction in fact compulsory? 
I am of opinion that it should be so considered. 
* * * The defendant came from a foreign jur- 
isdiction, where he resided, into this district for 
the sole purpose of pleading to the indictment 
and giving bail. His attendance was really 
compulsory, because he knew that, if he did not 
come without arrest, he would be brought here 
upon a warrant. Bail could not be taken in 
Massachusetts, and with knowledge of this fact 
he was of necessity advised that he must per- 
sonally attend this court; either under or without 
arrest, and he chose to avail himself of the op- 
portunity extended to him for a limited time 
to come without arrest. But, in fact, he was 
here none the less under compulsion * * * 
he was, while necessarily within the jurisdiction 
for that purpose exempt from liability to the 
service of process upon him in the present ac- 
tion.” U. S. v. Bridgman, 24 Fed. Cas. No. 
14,645, 9 Biss. 221, 223. 

In Georgia the reasoning of the court was 
on the theory that voluntarily being in a state as 
a party to a suit was that which would make 
service valid while compulsory presence operated 
the other way. King v. Phillips, 70 Ga. 409. The 
facts of that case show a requisition by the Gov- 
ernor of Georgia on the Governor of Florida for 
defendant as a fugitive from justice and he set 
up that the verdict and judgment against him 
should be set aside because he was forced to re- 





turn to Georgia to answer a criminal charge 
made against him. The motion was denied, the 
court speaking’ as follows: “That there was a 
requisition made for him appears by the execu- 
tive warrant issued by the Governor of Florida 
for his arrest, and that he was arrested he him- 
self testifies; but there is no return thereof made 
by the sheriff on the warrant and it does not ap- 
pear that any other action was ever had thereon, 
or that he was ever under arrest or in the cus- 
tody of any officer of the State of Georgia. 
So that there was no extradition of him in legal 
contemplation, * * * * He was, if here not 
as a prisoner, or under compulsion as a fugitive 
from justice, liable to suit as others are.” 

This case seems to us squarely opposed to the 
principal case and running upon two squarely 
contradictory theories. 

In extradition under treaties with foreign 
countries the rule has been laid down that the 
party extradited cannot be lawfully tried for any 
other offense, for he is “clothed with the right 
to exemption” in this regard until he has “an 
opportunity to return to the country from which 
he was taken, a national honor requiring good 
faith to be kept with the country concerning 
him.” U. S. v. Rauscher, 119 U. S. 407. If the 
Georgia rule is true as to requisition between 
states, a fortiori, it would seem applicable as to 
extradition under treaties. 

The rule and the theories upon which the prin- 


cipal case goes, seem, however, supported by the. 


great weight of authority. 3ut, as this is a rule 
wrought out for the more convenient, certain 
and unobstructed administration of justice, ought 
not the encouraging of bail-giving come within 
its purview? 

Sureties on bail bonds ought not, if the giving 
of bail is preferred to incarceration and public 
expense and the working of injustice where ac- 
quittal finally results, to incur hazard from other 
directions, An innocent defendant might be 
made to become a fugitive, not because of the 
accusation against him, but for an entirely ex- 
traneous reason. We find no case exactly like 
the principal case and the door for giving rea- 
sons as to policy might be considered fairly wide 
opett, 








JETSAM AND FLOTSAM. 


PROFITS AND DIVIDENDS. 

Where dividends are payable by a company 
on preference stock out of the profits for each 
year—that is, where the dividend is non-cumu- 
lative—the rule, of course, is that net profits 
only constitute the dividend-paying fund. But 
it may not always be easy to define “net profits” 
for this purpose, so as to know at what point 
precisely the gross receipts for the years are 
to cease being denleted in the interests of capi- 
tal, and made available for dividends. Some 
difficulty has been caused by two apparently 
conflicting English decisions of Sir George Jes- 
sel—Davison v. Gillies (1879) and Dent v. The 
London Tramways Company (1880). In the 
former of these cases it was held that there 
were no net profits available for dividend, by 
reason of the necessity for expending the year’s 
receipts in making good deterioration in the 
company’s plant during several previous years. 
In the latter case it was held to’ be only neces- 
sary that the current year’s wear and tear 
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should be provided for before dividends be- 
eame payable. A few weeks ago Mr. Justice 
Eve had to decide, in England, in Heslop v. 
The Paraguay Central Railway, to what extent 
directors are entitled to carry forward profits 
before making them available for dividends. The 
trustees of a deed securing debenture stock 
asked for an_ injunction—substantially—re- 
straining the company and its directors from 
setting aside the earnings of a particular year 
to provide for the future renewal from time to 
time of the company’s plant and property until 
the interest on the debenture stock was paid. 
The whole question had been somewhat compli- 
cated by a balance of £22,000, being brought 
forward from the previous year to the year 
ending June 30, 1909, the net profits of which 
year by itself were £19,000, making £41,000, alto- 
gether. It was proposed to place £10,000, to re- 
serve and carry forward £31,000. Mr. . Justice 
Eve thought the £10,000 should be allocated be- 
tween the two years, thus making the net 
profits for the 1909 year £19,000, less £5,000. 
(£14,000). By the order made—in lieu of an 
actual injunction—it was declared that the com- 
pany were entitled to set aside so much of the 
£14,000, as in the opinion of the directors was 
required for the maintenance of the plaintiffs’ 
security, that they were not entitled to carry 
forward anything more, and that the balance 
should be distributed among the debenture 
stockholders represented by the plaintiffs. As 
at present reported, it is not clear how the sum 
of £10,000 was arrived at; but if it is taken to 
represent two years‘ wear and tear of plant, it 
may be that nothing further would have to be 
deducted from the £14,000 for the safety of the 
plaintiffs’ security, and that this sum will be 
immediately available for division as net profit. 
—London Law Journal. 





CONSPIRACY TO INDEMNIFY BAIL. 


Rex v. Brindley, Porter, and Turnley (tried at 
Worcester, England, on October 25 and 26, 1909) 
was an indictment for conspiracy to prevent 
and defeat the due course of law and justice in 
a prosecution against one Clark for felony. The 
nature of the case will be sufficiently indicated 
by the questions left by Mr. Justice Jelf to the 
jury: (1) Was Brindley a party to an agree- 
ment with Clark that if Brindley and Porter 
would go bail for Clark in £50 each he would 
give them £50 each as security, so that Brind- 
ley and Porter should lose nothing if he ab- 
seconded? (2) If so, was Brindley a party to 
Such agreemnt with Clark with the intention 
that Clark should abscond? Substantially the 
Same questions were submitted to the jury re- 
garding the other two prisoners. The jury re- 
turned affirmative answers to both questions as 
against Brindley, but to the first one only 
against Porter, and negative answers to both 
as against Turnley. 

Agreements to indemnify bail are undoubtedly 
So far illegal as to be unenforceable (Herman v. 
Jeuchner, 54 Law J. Rep. Q. B. 340; L. R. 15 Q. 
B. Div. 561; The Consolidated Exploration Com- 
pany v. Musgrave, L. R. (1900) 1 Chane. 37). 
But there have been judicial dicta in Regina 
v. Broome, 18 L. T. Rep. (0. s.) 19, and Regina 
v. Stockwell, 66 J. P. 376, against treating such 
agreements as criminal. The directions of Mr. 
Justice Jelf are welcome for their disregard of 
such dicta, and as laying down a salutary rule 
that agreements to indemnify bail may be evi- 
dence of a conspiracy to defeat justice. 





The following comment in the New York Law 
Journal on this decision is apropos: 

“If our courts and legislature held to the doc- 
trine of this case it would diminish enormously 
the business of surety companies, end the occu- 
pation of the professional bondsman and even 
deter many people from giving bail for their 
friends when they knew they could not enforce 
a contract of indemnity, express or implied. But 
our ideas of what constitutes public policy and 
mischief, on this head at least, are the very 
opposite of those held by the English courts, 
We have the legislature creating corporations 
to give bail upon receiving security, and our 
courts enforce contracts and securites given as 
indemnity to bail.” ° 








BOOK REVIEWS. 





CYCLOPEDIA OF LAW AND PROCEDURE, 
VOL 34. 

This volume contains over eighteen hundred 
pages, running from Receivers to Sale Bill of. 
It’s most important titles are such as Receivers, 
Recognizances, Recoupment, Set Off and Counter 
Claim, Reformation of Instruments, Release, 
Removal of Causes and Replevin. Jt is readily 
apparent that this volume is one of the most 
desirable in the entire series, the annotation 
of text being, as appears up to the standard 
this work established for itself. We might also 
include in the above list the article on Religious 
Societies, which displays much research along 
various lines, touching taxes, contracts indebt- 
edness, acquisition and disposal of property, 
pews, membership, church tribunals, dissolution, 
actions, ete., etc. This is the most exhaustive 
treatment of such a subject that has come to 
our attention. The binding is in buckram, and 
publication is by The American Law Book Com- 
pany, New York. 








HUMOR OF THE LAW. 





Less than a hundred years ago, according to 
the Irish Law Times, a proclamation was made 
at the Market Cross of Inverary, Scotland, 
which warned off poachers in this mixed style: 

“Ta hoy! Te tither a-hoy! Ta hoy three 
times!!! an’ ta hoy—whist! By command of his 
Majesty King George, and her Grace te Duke of 
Argyll: 

“If anybody is found fishing about te loch, 


‘or below te loch, afore te loch, or ahint te 


loch, in te loch, or on te loch, aroun te loch, 


’ or about te loch, she’s to be persecuted wi’ 


three persecutions: first, she’s to be burnt; 
syne, she’s to be drownt; an’ then to be hangt. 
An’ if ever she comes back, she’s to be perse- 
cutit wi’ a far waur death. God save the King 
an’ her Grace te Duke of Argyll.’ 

“In Mayor Gaynor’s early, days on the bench,” 
said a Brooklyn lawyer, “a prisoner’s counsel 
said in the course of his speech: 

“ ‘Medical witnesses will testify that my un- 
fortunate client is suffering from kleptomania, 
and, your Honor, you know what that is.’ 

“‘yes,’ said Judge Gaynor, ‘I do. It is @ 
disease the people pay me to cure.’” 
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1. Account—-Fiduciary Relations.—A joint 
venture is analogous to the partnership rela- 
tion, so that an equitable action for an account- 
ing will lie between the parties thereto because 
of the fiduciary relation.—Hathaway v. Clenden- 
ing Co., 119 N. Y. Supp. 984. 

2. Adverse Possession—Continuity of Posses- 
sion.—Privity, showing continuity of adverse 
possession, may be established by a transfer of 
possession alone, without any conveyance or 
agreement.—Oliver v. Williams, <Ala., 50 So. 
937. 

3. Animals—Regulation.—Act March 23, 1906, 
(Laws 1906, p. 466, c. 137), entitled “An act to 
regulate the racing of running horses and to 
establish a state racing commission, and pre- 
scribing its powers and duties,” was intended 
to foster the industry of breeding thoroughbred 
horses.—State Racing Commission y. Latonia 
Agricultural Ass'n, Ky., 123 S. W. 681. 

4. Appeal and Error—Harmless Error.—A mis- 


leading charge cannot be complained of on ap-, 


peal, where its misleading effect could have 
been obviated by an explanatory charge, which 
was not requested.—Green v. Southern States 
Lumber Co., Ala., 50 So. 917. 


5. Assault and Battery—Nature of Act.—A 
man commits an assault and battery by laying 
his hands upon a woman intentionally, if the 
same is done without her consent and against 
her will.—State v. Roby, Vt., 74 Atl. 638. 

6. Attorney and Client—Acting for More than 
One Party.—An attorney should devote his skill 
and diligence to his client’s interest, and will 
not be permitted to act for the adverse party 
in the same suit; but this rule does not prevent 
him from acting for two parties whose interests 
are not hostile or conflicting.—National Hollow 
Brake Beam Co. vy. Bakewell, Mo., 123 S. W. 
561. 

7. Bailment—Gratuitous Bailment.—The fail- 
ure of a gratuitous bailee to produce the goods 








when called for held evidence of negligence, 
casting on him the burden of proving the man- 
ner of the loss of the goods, or that he used due 
care in guarding them.—Bean y. Ford, 119 N. Y. 
Supp. 1074. 


8. Bankruptey—Homestead Rights.—Where 
trustee in bankruptcy submits question of ex- 
emption to state court, the failure of the bank- 
rupt to make a claim in his schedule will not 
waive his homestead right.—Harrelson v. Webb, 
La., 50 So. 833 


9. Banks and Banking—Misappropriation.—A 
bank held charged with notice that a check was 
an improper withdrawal of a corporation’s funds 
so that, having collected the money, it was 
liable therefor to the corporation.—Havana 
Cent. R. Co. v. Knickerbocker Trust Co., 119 N. 
Y. Supp. 1035. 

10. Bills and Notes—Prima Facie Case.—Inan 
action on a note against the maker, plaintiff's 
introduction of the note corresponding with 
the complaint established a prima facie case.— 
Deleon v. Walter, Ala., 50 So. 934. 

11. Boundaries—Control of Monuments.—Both 
courses and distances of a boundary line must 
yield to well-known and fully identified objects 
ealled for in a line.—Myrick v. Hembree’s Ad- 
m’x, Ky., 123 S. W. 668. 

12. Brokers—Agreement for Compensation.— 
The undertaking by a broker to effect a sale 
of property is a consideration sufficient to sup- 
port the contract for the payment of commis- 
sions therefor.—T. M. Gilmore & Co. v. W. B. 
Samuels & Co., Ky., 123 S W. 271. 

13..-_—Authority to Sell Land.—An authority 
to sell land may be revoked at any time before 
sale, and the owner will not thereby incur any 
obligation to the agent.—Cronin v. American Se- 
curities Co., Ala., 50 So. 915. 

14..—-Inconsisteht Relations.—The rule pro- 
hibiting a real estate agent from recovering 
compensation for selling property, where he was 
agent of both buyer and seller, applies unless 
both parties know of his inconsistent relation 
and consent thereto.—Green y. Southern States 
Lumber Co., Ala., 50 So. 917. 

15. Burglary—Evidence.—Though the gist of 
burglary is the entry of a building with the in- 
tent to commit any of the crimes mentioned in 
Pen. Code, sec. 459, yet proof of a larceny or 
other felony committed in the building by the 
accused would be proper not only to show the 
intent, but also the fact. of the entry.—People 
v. Piner, Cal., 105 Pac. 780. 

16. Carriers—Carriage of Passengers. — A 
street car passenger carried by his station and 
directed to alight in a dark, strange place, has 
the right to assume that the place is safe, in 
the absence of directions how to reach his des- 
tination.—Cossitt v. St. Louis & S. Ry. Co., Mo., 
123 S. W. 569. 

17.——Destruction of Freight.—Where glass 
was totally destroyed in transportation, the 





measure of damages was its market value at _ 


destination and interest, with so much of the 
freight and hauling charges prepaid.—Texas & 
P. Ry. Co. v. Hoffecker, Tex., 123 S. W. 617. 

18. hipment of Goods.—The failure of a 
earrier to move a car load of lumber renders 
it liable for the loss of the lumber by its sub- 
sequent destruction by fire without the carrier's 
fault.—Green vy. Louisville & N. R. Co., Ala, 50 
So. 937. 

19. Charities—Liability for Negligence of Em- 
ployee.—Because the mother of a child contrib- 
uted to the expense of its care, an institution 
earing for it did not lose its charitable charac- 
ter so as te make it liable for the child’s death, 
if due to the negligence of an experienced em- 
ployee.—Cunningham v. The Sheltering Arms, 
119 N. Y. Supp. 1033. 

20. Constitutional Law—Act Regulating Bar- 
bering.—The Laws 1902, p. 101, c. 51, to regulate 
barbering, is not unconstitutional as class legis- 
lation because it is confined to barbers in first, 
second and third class cities.—Commonwealth v. 
Ward, Ky., 123 S. W. 673. 

21. Delegation of Legislative Power.—dAct 
March 23, 1906 (Laws 1906, p. 466, c. 137), regu- 
lating the racing of running horses, held, not 
unconstitutional as giving the state racing 
commission arbitrary power or devolving upon 
it the power of legislation.—State Racing Com- 
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mission v. Latonia Agricultural Ass’n, Ky., 123 
Ss. W. 681. 

22. Due Process of Law.—Act March 21, 
1798, (3 Smith’s Laws, p. 320), declaring Con- 
neaut Lake a highway for boats and rafts, held 
not to take private property, but merely to 
make use of a body of water which the state 
already held for the benefit of the public.— 
Conneaut Lake Ice Co. v. Quigley, Pa., 74 Atl. 
648. 

23. Regulation of Railroad Rates,—Though 
the right of a railroad company to collect rea- 
sonable fares is a vested right, it is subject 
to the exercise of the police power.of the state 
for the promotion of the public welfare, and 
the protection of the public and the carrier.— 
Portland Ry. Light & Power_Co. v. Railroad 
Commission of Oregon, Or., 105 Pac. 709. 

24. Contempt—Probate Courts,—Probate courts 








have, independent of statute, inherent power to- 


punish for contempt persons who in open court 
refuse to comply with its lawful orders, or in 
any manner impede the orderly transaction of 
its business.—Exx parte Hanson, Kan., 105 Pac. 
694, 

25. Contracts—Performance.—Though plain- 
tiff agreed to repair certain rooms to the satis- 
faction of defendant’s agent, the agent could 
not arbitrarily reject the work as unsatisfac- 
tory.—-Marcus v. Nelson, 119 N. Y. Supp. 1085. 

26.——Restraint of Trade.—A contract not to 
engage in the manufacture of certain door- 
knobs for a period of five years held reason- 
able, and enforceable.—Artistic Porcelain Co. 
v. Boch, N. J., 74 Atl. 680. 

27. Conviets—Convict Labor.—A convict, sen- 
tenced to hard labor for a specified number of 
days at 30 cents a day to pay costs, as pro- 
vided by Code 1896, sec. 5426, held not entitled 
to recover from the county the difference be- 
tween such rate and the rate paid by the con- 
vict contractor to the county under a contract 
executed pursuant to Code 1896, secs. 4520- 
4545.—Bibb County v. Ward, Ala., 50 So. 907. 

28. Corporations—Compliance With Statutory 
Requirement of Foreign State.—A foreign cor- 
poration complying with the statute will not 
be deemed within a subsequent statute ag ame, 
foreign corporations to apply to a charter boar 
for permission to do business in the state.— 
State v. St. Louis & S. F. R. Co., Kan., 105 Pac. 
685. 


29. Ultra Vires.—A note given by a cor- 
poration for stock in another corporation is 
ultra vires, and not collectible by the payee of 
the noté.—Jefferson Bank of St. Louis v. Chap- 
man-White-Lyons Co., Tenn., 123 S. W. 641. 

30. Courts—Jurisdiction.—An action for the 
destruction of re&al property situated in one 
state, caused by negligent act committed in an- 
other state, may be brought in either state.— 
Smith v. Southern Ry. Co., Ky., 123 S. W. 678. 

31. Validity of Rule.—The district court of 
the territory of Oklahoma held without power 
to impose a rule requiring a party appealing to 
the district court to deposit with the clerk of 
the district court a specified sum for clerk’s 
costs.—Stone vy. Clogston, Ok., 105 Pac. 642. 

32. Covenants — Incumbrance. — Receiving a 
deed and paying purchase money with tenant 
in possession held an acceptance of construc- 
tive possession of the land, so that the tenant’s 
possession was not a breach of the covenant 
against incumbrance.—Kneib v. Beardsley, Mo., 
123 S. W. 546. 

33. Restrictive Building Covenants.—A 
common grantor, who has parted with his title 
to a portion of the land for the benefit of which 
a restrictive covenant has been imposed on 
other land, theretofore conveyed by him, may 
not thereafter release or modify the covenant 
so far as it operated to benefit the land pre- 
viously conveyed.—Bowen v. Smith, N. J., 74 Atl. 
675. 











34. Criminal Law—Reception’ of Evidence.— 
The state cannot be forced to introduce any 
particular ‘witness in the proof of its case, at 
least where he is a co-conspirator of accused 
in a murder case, though he were an eyewit- 
ness.—Goode v. State, Tex., 123 S. W. 597. 

35. Criminal Trial—Several Pleas.—Under 
Laws 1907, p. 33, c. 30, sec. 2, providing that a 
plea of insanity may be entered “in addition 





to the plea or pleas required or permitted by 
other laws than this,” such a plea is severable 
from others entered, so that its withdrawal 
would not affect other pleas.—State vy. Quinn, 
Wash., 105 Pac. 818. 

36. Damages—Personal Injuries.—A petition, 
by alleging ‘internai injuries,” held to authorze 
recovery for injury to the bladder.—Ft. Worth 
a C. Ry. Co. v. Morrison, Tex.; 123 S. W. 

37. Elections——Ballots.—A blotch of ink on a 
ballot, attributable to other causes as readily 
as to design, held not a distinguishing mark.— 
Bass v. Leavitt. Cal., 105 Pac. 771. 

38. Eminent Domain—Injury to Land Adjoin- 
ing Right of Way.—A railroad company held 
liable for the use of adjoining land for wagon 
ways in hauling.to and from the right of way 
in preparation and construction of the road.— 
ae v. Holston River R. Co., Tenn., 123 S. W. 


39. Estoppel—Admissions.—In a suit by a di- 
vorced wife for a partition of land, held, that 
she could not avail herself of admissions by the 
husband in his answer in the divorce suit.— 
Wingard v. Wingard, Wash., 105 Pac. 834. 

40. Dower.—-Though a widow had never 
conveyed her dower by a deed in the statutory 
manner, she was estopped to make any claim 
thereto after disclaiming any right thereto by 
rroper pleading in a case.—Myrick v. Hembree’s 
Adm’x, Ky., 123 S. W. 668. 

41. Evidence—Declarations of Agent.—State- 
ments of the owner’s architect, made while he 
was inspecting the building, in order to advise 
the owner whether it had been constructed ac- 
cording to agreement, were binding upon the 
owner, and admissible in evidence in an action 
by the contractors for the contract price.— 
Fleming v. Lansford, Ala., 50 So. 921. 

42. Relevancy.—A party cannot be permit- 
ted to corroborate himself by proving what he 
said pr did at another time as the maxim, “Res 
inter alios acta alteria nocere non debet,” is a 
law of evidence.—Hamburg Bank v. George & 
Butler, Ark., 123 S. W. 654. 

43. Exchange of Property—Personal Property. 
—aA horse sold to defendant by S on a condition- 
al sale held to have been subsequently traded 
by defendant to S., within a contract by which 
plaintiff was to be pafd for services on defen- 
dant trading the horse.—Snyder v. Slatton, Ark., 
123 S. W. 649. ’ 

44. Executors and Administrators—Debts as 
Charge Upon Land.—Debts, to be a charge upon 
the lands of an intestate, must have been in- 
curred by the decedent, and be in excess of 
the value of his personal property.—Mayer v. 
Kornegay, Ala., 50 So. 880. 


45. Loaning Money.—An administrator not 
authorized to loan moneys of the estate, excep. 
on call, held only liable for such interest as he 
received in the exercise of due diligence.— 
Pennebaker v. Williams, Ky., 123 S. W. 672. 

46. Explosives—Blasting on Railroad Right of 
Way.—A railroad company, though not liable 
for casting rock on adjoining land in blasting 
operations on its right of way, was bound tu 
remove the rock within the shortest time in 
which it could be done, and with the least in- 
jury to the land, and was liable for failure to 
ig eae v. Holston River R. Co., Tenn., 123 


47.—Negligence.—Since mere possession of 
dynamite for a lawful purpose is not unlawful’ 
or negligent, the burden is upon one injured 
by an explosion to show negligence causing the 
explosion or circumstances which would jus- 
tify an inference of negligence.—O’Brien v. 
mts Island Mining Co., Mont., 105 Pac. 











48. .Fences—Expense of Erection.—Moving 
party in proceedings for apportionment of ex- 
penses of partition fence held not required to 
consult other party as to the kind of fence to 
be built, ete. (Code 1907, secs, 4247, 4248).— 
Johnson v. Frederick, Ala., 50 So. 910. 

49. Fire- Insurance—Subrogation.—An insur- 
ance company, on paying insured for property 
tortiously destroyed by a third person, is sub- 
rogated to the rights of insured against the 
third person.—Southern Ry. Co. v. Stonewall 
Ins. Co., Ala., 50 So. 940. 
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50. Frauds, Statute of—Leases.—Occupancy 
by a lessee under a lease unenforceable under 
the statute of frauds creating a tenancy wnose 
termination is fixed by law, in determining 
the other terms of the tenancy including the 
time for payment of rent, the agreement be- 
tween the parties might be resorted to.—Board- 
man Realty Co. v. Carlin, Conn., 74 Atl. 682. 


51. Fraudulent Conveyan¢es—<Action to Set 
Aside Conveyance.—It is immaterial, in an ac- 
tion to set aside a conveyance by a debtor of 
his property to his wife, what consideration 
was paid by the complainant for the debt which 
he holds, as he stands in the place of the as- 
signor.—Allen v. Pierce, Ala., 50 So. 924. 

52. Giftse—Inter Vivos.—The conveyance of 
land without consideration by. a father to his 
son, reserving possession and contro] by an oral 
agreement, loes not constitute a gift inter 
vivos.—Hall v. Hall, N. J., 74 Atl. 651. 

53. Habeas Corpus—Questions Raised.—An 
application for a writ of habeas corpus, on the 
ground that the proceedings under which a 

rson was committed to an insane asylum were 
rregular, does not raise the question whether 
he has recovered his sanity, and is therefore 
entitled to be restored to competency.—Ex parte 
Lewis, Cal., 105 Pac. 774. | 

54. Homieide—Defense of Property.—In a 
homicide case, in which accused claimed that 
the killing was done to prevent a theft which 
he believed was about to be committed in the 
night time, evidence held to support a convic- 
tion.—Joy v. State, Tex., 123 S W. 584. 

55. Husband and Wife—Gifts.—When a hus- 
band builds a store on premises owned by him 
and his wife as,co-tenants, the presumption of 
a gift to her does not arise as matter of law. 
—Brady v. Brady, Conn., 74 Atl. 684 

56.——Wife’s Separate Estate.—Under Code 
1907, sec. 4497, a mortgage on a wife’s separate 
estate to secure the debt of her husband held 
void.—Allen yv. Pierce, Ala., 50 So, 924. 

57. Infants—Avoidance of Contract.—In an 
action for breach of warranty of a horse, based 
on an outstanding mortgage which plaintiff 
paid, the defense that the mortgage was avoided 
by an infant mortgagor, not being specially 
pleaded, is not available.—Sanders y. Williams, 
Ala., 50 So. 893. . 

58. Injunction—Adequate Remedy at Law.— 
A court of equity. will not enjoin threatened 
criminal proceedings under a statute enacted 
in the exercise of the police power, though it 
is charged that the statute is invalid, and that 
a multiplicity of actions will injure and destroy 
civil and property rights, and that the damages 
resulting will be irreparable.—J. W. Kelly & 
Co. v. Conner, Tenn., 123 S. W. 622. 

59. Imtexicating Liquors—Police Power.—Act 
Jan. 20, 1909, prohibiting the sale of intoxicat- 
ing liquors within four miles of any school- 
house, held enacted in the exercise of the po- 
lice power.—J. W. Kelly & Co. v. Conner, Tenn., 
123 S. W. 622. 

60. Jury—Summoning.—aA sheriff directed to 
summon talesmen from bystanders need not 
summon every man he meets.—State v. Bouvy, 
La., 50 So. 849. 

61. Landlord and Tenant—<Action for Rent.— 
A landlord suing for rent of premises, vacated 
by the tenant held not bound to relet, but en- 
titled to treat the tenant as still occupying 
under the lease, and look to him for the entire 
rent.—Boardman Realty Co. vy. Carlin, Conn., 74 
Atl. 682. 

62. Enjoyment of Premises.—A lessor 
must be held to have intended that the lease 
should be beneficial to lessee, and, in so far 
as he is concerned, that he will do no act to 
interrupt the peaceable enjoyment of the thing 
granted.—National Hollow Brake Beam Co, v. 
Bakewell, Mo., 123 S W. 561. 

63. Landlord's Option on Tenant Holding 
Over.—When a tenant holds over after expira- 
tion of his term, the landlord may either treat 
him as a trespasser or hold him te a continu- 
ance of the tenancy on the same terms.—Long 
v. Grant, Ala., 50 So. 914. 

64. Lareeny—Indictment.—An indictment for 
stealing a certain sum of lawful money of the 
United States held not sustained by the proof, 
where it failed to show that the money was 











issued by authority of the United States Govy- 
ernment.—Snelling v. State, Tex., 123 S. W. 


65. Libel and Slander—Indictment and Infor- 
mation.—Under an indictment for slander, al- 
leging that defendant said that he had carnal 
intercourse with a named woman, the admission 
of evidence that he said that he had a time 
with her constitutes a fatal variance.—Hasley 
v. State, Tex., 123 S. W. 596. 

66. Life Estates—Adverse Possession.—Where 
a purchaser became the owner in fee of an in- 
terest in real estate and the owner of a life 
estate, no question of adverse possession could 
arise before the death of the life tenant.—Cram- 
ton v. Rutledge, Ala., 50 So. 900. 

67. Life Insurance—Burden of Proof.—The 
burden of proof was on the maker of a note 
given for a premium on a policy to be deliv- 
ered within a reasonable time to show that 
the time consumed was unreasonable.—Deleon 
v. Walter, Ala., 50 So. 934. 


68. Marriage—Presumptions.—Proof of a 
marriage, whether solemnized in strict con- 
formity with law or not, entered into in good 
faith and under the belief that the ceremony 
is legal, overcomes any presumptions arising 
out of prior meretricious relations.—Ollschla- 
ger’s Estate v. Widmer, Or., 105 Pac. 717. 

69. Master and Servant—Defective Appliances. 
—The master’s common-law duty held to fur- 
nish, not good and safe, but only reasonably 
safe and suitable, instrumentalities employed 
in the business.—Huyck v. McNerney, Ala., 50 
So. 926. 

70. Negligence.—A coal mining company 
would be liable for the death of a miner caused 
by the explosion of powder stored in the mine 
if it was negligent in storing the powder and 
knew or should have known that caps were 
kept with the powder, and the explosion would 
not have occurred without such negligence 
though it could not be directly attributed to 
the negligence of an¥ one.—O’Brien vy. Corra- 
Rock Island Mining Cc., Mont.,.105 Pac. 724. 

71. Mines and Minerals—Recording Notice 
of Claim.—Where the recorded notice of a min- 
ing claim was a copy of the notice posted 
which was insufficient only because not posted 
on the claim. that the valid notice subsequently 
posted which differed from the first notice only 
in omitting the name of a witness was not 
again recorded was immaterial as against sub- 
sequent claimants.—Green vy. Gavin, Cal., 105 
Pac. 761. . 

72 Mortgages—Foreclosure.—Under Kirby's 





fe 
Dig., sec. 5399, the foreclosure of a mortgage 
is not barred until the debt is barred, and on 
the death of the mortgagcdr before that time 
the statute of limitations-is displaced by the 
statute of nonclaim, barring the right to fore- 
close unless the claim is probated against the 
mortgagor’s estate within two years.—Mueller 
v. Light, Ark., 123 S. W. 646. 

73.——Pleadings in Foreclosure Proceedings. 
—Where an allegation that the claims of certain 
defendants to mortgaged premises were subject 
to plaintiff’s mortgage was not denied, the de- 
cree and sale barred all liens and interests ac- 
quired subsequent, but not prior, to the mort- 
gage.—Wardlow vy. Middleton, Cal., 105 Pac. 
738. 

74.——Priorities—Where the increased value 
of the property caused by the work done by 
complainant exceeded the amount due him, his 
lien was to that extent prior to a mortgage 
executed before the lien was created.—Climax 
Lumber Co. v. Bay City Mach. Works, Ala., 50 
So. 935. 

75. Municipal Corporations—Use of Streets.— 
A pedestrian crossing’ a street held not guilty 
of contributory negligence in failing to look for 
automobiles approaching on the wrong side of 
the sireet.—Bradley v. Jaeckel, 119 N. ¥. Supp. 
1971. , 

76. Navigable Waters—Capacity for Trans- 
portatior.-—Where a body of water is suffi- 
ciently large and deep to serve the public to 
any considerable extent, held sufficient to give 
the public an easement therein for the purpose 
of transportation.—Conneaut Lake Ice (Co. V. 
Quigley, Pa., 74 Atl. 648. 

77. Negiigence—Res Ipsa Loquitur—tThe doc- 
trine of res ipsa loquitur held applicable to in- 
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clined railway accident.—Burke y. State, 119 
N. Y. Supp. 


78. Nuisanee—Uncapped Wells.—That certain 


artesian wells in a stream were left uncapped 
in violation of St, 1877-78, p. 195, ce. 153, did 
not constitute a private injury to a lower ripa- 
rian proprietor, where the water did not go to 
waste during the irrigation season.—Hudson 
vy. Dailey, Cal., 105 Pac. 748. 

79. Patents—Suit for Infringement.—Where 
a lessee of a patent, joining lessor, sued for 
infringement damaging lessee and its business, 
and carried the cost of the litigation, held, that 
it would seem to be entitled to all the benefits. 
—National Hollow Brake Beam Co. v. Bakewell, 
Mo., 123 S. W. 5 . 

S0. Payment—Acceptance of Note.—While the 
acceptance of a non-negotiable note for a pre- 
vious existing debt of a like amount is not 
payment of the debt, unless the parties so stipu- 
late, the acceptance of a negotiable note for a 
like amount is presumed to be in payment, 
though such presumption may be rebutted.— 
Stevenson v. Stunksrd, Ind., 90 N. E. 106. 

81. Physicians and Surgeons—Malpractice.— 
A physician held not required to protest against 
an operation performed contrary to his advice, 
and hence his approval could not be inferred 
from his silence.—Lawson vy. Crane & Hall, Vt., 
74 Atl. 641. 

82. Pleading—Negligence.—An abutting own- 
er’s statutory duty to repair sidewalks does 
not relieve the city from liability for its negli- 
gence in failing to keep them in repair.—City 
of Pensacola v. Jones, Fla., 50 So. 874. 

83. Pledges — Conversion. — Where county 
scrip is deposited with a bank as security for 
a loan and the scrip is converted, the pledgor is 
entitled to sue for the value at time of con- 
version, less the amount of his debt.—Hamburg 
Bank v. George & Butler, Ark., 123 S. W. 654. 

84. Indorsement as Collateral.—The _ in- 
dorsee of a note as collateral for a loan held 
entitled to collect the full amount thereof from 
che maker, regardless of the state of the ac- 
count between himself.and the person from 
whom he received. it—Hillman vy. Stanley, 
Wash., 105 Pac. 816. 

85. Principal and Agent—Contracts. — An 
agreement between a _ subrailroad contractor 
and one who was not the contractor’s agent 
held not a modification of the subcontract.— 
Grigsby Const. Co. v. Colly, La., 50 So. 855. 

86. Limitation of Action.—An indorser can- 











not successfully contend that his partial pay-. 


ment of a note did not toll the statute of limi- 
tations because he understood at the time that 
it was a payment in full, where his agent had 
knowledge of the facts which rendered it only a 
partial payment.—Jefferson County Nat. Bank 
v. Dewey, N. Y., 90 N. E. 113. 

87. Negligence of Agent.—The hiring of a 
horse by a traveling salesman with which to 
reach another town is such a “necessary”? and 
“reasonable” incident as to render the latter 
liable for negligent injury of the horse.—Rex- 
roth v. Holloway, Ind., 90 N. E. 87. 

8&8. Principal and Surety—Notice to Surety of 
Default.—The obligee in a building contractor's 
bond need not notify the sureties of the default 
of the contractor, where the contract does not 
require it.—Jones v. Gaines, Ark., 123 S. W. 
667. 

89. Prohobition—Judges.—Before a judge 
should be prohibited from doing an act, it should 
appear that he is about to do the act, and, 
where he denies in his return that he will do 





the act complained of, the peremptory writ 
should not issue.—Lewis v. Superior Court of 
Butte County, Cal., 105 Pac. 763. 

90. Public Lands—Homestead Entry.—An il- 
legal contract by an entryman to convey a 
homestead held not validated by oral agree- 
ment made after patent has heen received.— 
Harris v. McCrary, Idaho, 105 Pac. 558. 

91. Railroads—Cattle Guards.—No liability at- 
taches to a railroad company for failure to put 
a cattle guard in a place where to do so would 
endanger the lives or limbs of its employees.— 
Corcoran v. Wabash R. Co., Mo., 122 S&S W. 743. 

92._—_Duty to Look and Listen.—It is negli- 
gence for a traveler approaching a railroad 
crossing to fail to look and listen for the ap- 





proach of trains, and it is only in exceptional 
cases that the court may submit to the jury 
whether the failure was excusable.—Garrison 
v. St. Louis, I. M. & S. Ry. Co., Ark., 123 Ss. W. 
657. 

93. Fires.—In an action for fire set by a 
locomotive, the burden held on defendant to 
show, at least prima facie, that the fire was 
emitted without negligence in the construction 
and operation of the locomotive.—Sullivan Tim- 
pes Co. v. Louisville & N. R. Co., Ala., 50 So. 








94. Injury to Adjoining Lands.—A railroad 
company was liable for the acts of its construc- 
tion crews in letting down fences and permit- 
ting stock to destroy the crops of an adjoining 
landowner.—Hord v. Holston River R. Co., 
Tenn., 123 S. W. 637. 


95. Injury to Person Near Track.—To oper- 
ate a train through a town while it is dark at 
a rate of speed prohibited by ordinance does 
not, without more, constitute that wantonness 
which is the equivalent of intentional wrong, 
and which would render the railroad liable for 
the death of a trespasser.—Martin v. Union 
Springs & N. Ry. Co., Ala., 50 So. 897. 

96. Look, and Listen Rule.—The look and 
listen rule held inapplicable to a person ap- 
proaching a railroad crossing at night of which 
he had neither warning nor knowledge.—Chi- 
cago & E. R. R. Co. v. Fretz, Ind., 90 N. EB. 76. 

97. Vestibuled Cars»—It is the duty of 
train employees to exercise the highest degree 
of care to see that the trapdoors over the steps 
of vestibuled cars are closed and kept closed 
while the train is in motion.—St. Louis, I. M. 
& S. Ry. Co. v. Oliver, Ark., 123 S. W. 662. 

98. Sales—Breach of Contract.—Where a con- 
tract of sale is broken by furnishing unmarket- 
able goods, damages may be recovered for loss 
of profits caused thereby.—Independent Brewing 
Ass’n v. Burt, Minn., 123 N. W. 932. 

99.—Contracts.—A buyer of goods for re- 
sale held entitled to be reimbursed on account 
of an advertising account.—Baldwin v. Feder, 
119 N. Y. Supp. 1044. 


100. Performance of Contract.—A contract 
to sell cedar poles held not affected by the fact 
that the seller had not made final proof on his 
homestead.—Northern Mercantile Co. v. Schultz. 
Wash., 105 Pac. 850. 

101. Schools and School Districts—Claims 
Against District—Communication by the clerk 
of a school board to a claimant held not to 
create any obligation on the part of the district. 
—Kenyon-Noble Lumber Co. vy. School Dist, No, 
4 of Gallatin County, Mont., 105 Pac. 551. 

102. Contracts of Employment.—A teacher, 
in accepting employment impliedly agrees that 
he has the learning necessary to enable him to 
teach the branches to be taught, and that he 
has the capacity in a reasonable degree of im- 
parting that learning to others—Biggs  v. 
School City of Mt. Vernon, Ind., 90 N. E. 105. 

103. Sheriffs and Constables—Right to Com- 
pensation.—A deputy sheriff cannot pursue a 
fugitive from justice into another state and 
claim his compensation therefor from the coun- 
ty in which he is deputy.—Roberts v. Board 
of Com’s of Custer County, Idaho, 105 Pac. 797. 

104. Specific Performance—Contracts Enforce- 
able.—A court could net compel the specific per- 
formance of a contract to form a corporation 
and compel such corporation to elect certain 
persons Officers at a fixed salary.—Perrin v. 
Smith, 119 N. Y. Supp. 990. 

105. Defense of Fraud.—The defense of 
fraud interposed in a suit for the specific per- 
formance of a deed of standing timber must 
allege that the fraud was discovered within 
six years before the filing of the answer.— 
Marthinson v. McCutchen, S. C., 66 S. E. 120. 

106. Enforcements.—Where a right of way 
was clearly reserved in the deed and was denied 
by the servient tenant, it was the court’s duty 
to enforce specific performance by, establishing 
the right, defining the track and enjoining dis- 
turbance.—Webb v. Jones, Ala., 50 So, 887. 

107. Statutes—Approval of Governor.—The 
motives of the Governor in approving an ap- 
propriation bill cannot be made the subject of 
judicial inquiry for the purpose of invalidating 
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or preventing the full operation of the bill.— 
Lukens v. Nye, Cal., 105 Pac. 593. 


108.——Certainty.—Courts should not make 
a mere guess at the legislative intention in or- 
der to uphold and enforce a statute, where it is 
so uncertain as not to be susceptible of rea- 
sonable interpretation.—Beaumont Traction Co. 
v. State, Tex., 122 S. W. 615. 


109.——Construction.—_The maxim that that 
without which a grant would not be effective is 
deemed to pass with the grant, though generally 
applied to grants of realty, is also adapted to 
the construction of statutes.—Portland Railway, 
Light & Power Co. v. Railroad Commission of 
Oregon, Or., 105 Pac. 709. 


110. Street Railroads—Duty of Motorman.— 
Whether a motorman saw the danger in which 
a traveler was placed by reason of his horse 
becoming frightened by the car, and whether 
the motorman exercised reasonable care, held, 
under the evidence, for the jury.—Austin  v. 
Vicksburg Traction Co., Miss., 50 So. 632. 


111. Right to Operate—A natural person 
or a firm or joint steck association can engage 
in the business of operating an electric street 
railway as well as a corporation.—Beaumont 
Traction Co. v. State, Tex., 122 S. W. 613. 


112. Subrogation—Loss of Right.—A _ satis- 
faction of the debt by plaintiff on payment of 
the amount due by the owner of a half interest 
in the mortgaged property acquired after suit 
to foreclose would not impair the right of sub- 
rogation.—Murray v. O’Brien, Wash., 105 Pac. 
840. 


113. Taxation—Enforcement Against Land.— 
A tax proceeding did not divest the title of de- 
visees under a will whose property was held in 
trust, where the trustee only was named, and 
there was nothing to indicate that the pro- 
ceeding was intended to bind the beneficiaries. 
—Rothenberger v. Garrett, Mo., 123 S. W. 574. 


114.——-Judgment.—The_ special statute of 
limitations applicable to tax sales does not ap- 
ply where some of the jurisdictional steps of 
precedent conditions are wanting rendering the 
sale and deed void.—Clifford v. Hyde County, S. 
D., 123 N. W. 872. 


115.—-Tax Sales—A tax sale held void as 
against public policy, where the collector bid 
in the land for a person who was not present 
at the sale-—Hubbard v. Taylor, Vt, 74 Atl. 641. 

116. Telegraphs and Telephones—Delay in 
Delivery of Message.—The sender of a social 
message held not entitled to recover punitive 
damages for delay in delivery.—Sledge v. West- 
ern Union Tel. Co., Ala., 50 So, 886. 


117.—-—-Obstruction in Street.—The fact that 
a pedestrian, who stumbled on the stump of a 
telephone pole in a street, attempted to cross 
the street at night when he could not see the 
stump, must be considered in determining 
whether he employed proper care.—Dobbins v. 
Western Union Telegraph Co., Ala., 50 So. 919. 

118. Tenancy in Common—Adverse Possession. 
—The possession of one tenant in common is the 
possession of all, until there is an actual ad- 
verse possession, brought home to the knowl- 
edge of the other.—Cramton v. Rutledge, Ala., 
50 So. 900. 

119. Adverse Possession.—A tenant's repu- 
diation of the right of his co-tenants, and a 
claim of exclusive ownership, brought to their 
actual knowledge, will make his possession 
adverse.—Oliver v. Williams, Ala., 50 So. 937. 

120. Lease to Co-Tenant—Where one of 
two tenants in common, leasing his co-tenant’s 
half of the land, distinctly notifies him he will 
not rent again on the former terms, and they 
fail to agree, his occupancy at the end of the 
term becomes, as it was before, possession for 
both.—Long v. Grant, Ala., 50 So. 914. 

121. Tender—Estoppel.—The law of tender is 
as much for the benefit of the debtor as the 
ereditor, and a creditor cannot refuse a tender 
believing it to be to his advantage to do so, 
and thereafter insist that an unqualified tender 
has not been made good.—Murray v. O’Brien, 
Wash., 105 Pac. 840. 

122. Theaters and Shows—Regulation of 
Horse Racing.—Horse racing may be regulated 
by a state under the police power, or may be 














prohibited altogether.—State Racing Commis- 
a Latonia Agricultural Ass’n, Ky., 123 S. 
w. 1. 


123. Trespass—Cutting and Removing Tim- 
ber.—In an action for cutting and removing 
timber, proof that some of it was cut by de- 
fendant was insufficient to charge it with re- 
sponsibility for all the timber missing from 
plaintiff's land during an indefinite period of 
two or three years.—Stoneman-Zearing Lum- 
ber Co. v. McComb, Ark., 122 S. W. 648. 


124. Injuries Caused by Fright.—In an ac- 
tion for injury to plaintiff's wife from fright 
and humiliation caused by defendant’s agents 
going upon plaintiff's premises in the night- 
time, held error to direct a verdict for defen- 
dant.—Alexander v. St. Louis Southwestern Ry. 
Co. of Texas, Tex., 122 S. W. 572. 


125. Torts—Acts Constituting.—A statement 
of the truth made for the sole purpose of dam- 
aging a person by causing a third person to 
refuse to further deal with him is actionable if 
damage ensues.—Huskie y. Griffin, N. H., 
Atl. 595. 


126. Trusts—Constructive Trusts—Where a 
testator is induced either to make a will, or 
not to change one theretofore made, by a lega- 
tee’s promise to devote his legacy to a lawful 
purpose, an enforceable secret trust is thereby 
created.—Rutherford v. Carpenter, 119 N. Y. 
Supp. 790. 

127.——Who May Become Trustee.—It is com- 
netent for a person creating a trust to himself 
become the trustee or to make the beneficiary 
the trustee.—Cahlan v,. Bank of Lassen County, 
Cal., 105 Pac. 765. 


128. Vendor and Purchaser—Option Contracts. 
—wNo title passed under an option to purchase 
land which required the owners to furnish the 
option holder a survey and tender an acceptable 
title within 90 days, where it did not appear 
that any survey or abstract of title was ever 
tendered, or that the option holder paid any- 
a eee the land.—Little y. Cardwell, Ky., 122 
. W. 799. 


129. Vendor’s Lien.—The act of a vendor, 
manifesting an intention that a vendor’s lien 
shall not exist, must be one substantially in- 
consistent with the continued existence of the 
lien.—Finnell v. Finnell, Cal., 105 Pac. 740. 


130. Waters and Water Courses—Construction 
of Railroad.—The granting to a railroad com- 
pany of a right of way did not authorize it to 
construct an embankment thereon so as to ob- 
struct the naturai drainage of adjoining land 
and’ overflow it, and, if the embankment ob- 
structed the natural flow, it was found to drain 
it by culverts or ditches.—Kelly v. Kansas City 
Southern Ry. Co., Ark., 123 S. W. 664. 


131. Injury to Percolating Waters.—Own- 
ers of land bordering a stream held not enti- 
tled to intercept percolating waters therein and 
apply the same to other than a reasonable use 
on the land.—City of Los Angeles v. Hunter, 
Cal., 105 Pac. 755. 


132. Rights of Landowners.—A landowner 
is entitled to the reasonable use of percolating 
waters, though it may impair the same right 
of his neighbor, whether they are percolating 
waters feeding a stream or not.—Hudson v. 
Dailey, Cal., 105 Pac. 748. 


133. Witnesses—Contempt.—Where a witness 
is guilty of contempt in refusing to answer a 
pertinent question when ordered so to do, and 
refuses to pay the fine imposed on him, he may 
be committed to jail until such fine is paid 
and the question answered.—Ex parte Hanson, 
Kan., 105 Pac. 694. 


134.——-Impeachment.—Where the state at- 
tacks a witness for accused by showing state- 
ments made out of court, contradictory to his 
testimony, it is permissible for accused to show 
that the witness had made statements in con- 
sonance with his testimony.—Hardin v. State, 
Tex., 123 S. W. 613. 


135. Work and Labor—Variance in Proof.— 
A count for work and labor done on a certain 
date could not be sustained by proof of wgrk 
done on any other date.—Green vy. Southern 
States Lumber Co., Ala., 50 So. 917. 




















